Letter/Attachment for GTCC EIS Scoping Comment #18

LEACOUNTY EEGIONAL WATER PLAN Water Resources Azsessment

1 LEGAL ISSUES

31 INTRODUCTION

Lea County is commitied to tharoughly studymg itz water supgly and the dermand for wates in Lea County 5o that it
can manage this precious resource 1o meet the current and future demand for water im Lea County. Legal issues can
potentiafy have a significant impact on 2 county’s supply of and demand for water. This section thes discusses the
federal, etate and local legal issuwes that may mpact the supply of and demand for water im Lea County. This
dizcussion is important in azzessing Lea County's future need for water and its ab@ty fo meet such need.

Az the followng discussion indicates, there ans no federal legal issues that direcily constram water supply in Lea
County of Lea County's ability to adequatety plan for fulure demand of water in Lea County. However, the Pecos
River Compact and the United States Suprems Cowrt's ruling in Texas v. New Mexico, 462 U 5. 5354 (1983), while
not placing a direct burden on Lea County's water supply, may indirectly affect Lea County's water supply by creating
preseure for water uzers outside of Lea County o obtain water from Lea County a5 an alternate source of water,
Slate legal meues similarly do not agpsar to directly affect the supply of or demand for water in Lea County. One
state legal iszue of concern to Lea County, however, iz the potential effect that the New Mexico State Supreme Court
ruing in Mathers v. Texaco, Inc., 77 N.M. 238, 421 P.2d 771 [1965) will have n causing watsr levels in Lea County's
underground water basing fo contnus to decine. As discuszed in more detail below, Lea Counfy iz attempiing fo
resolve this concern by apprognating the remaining water rights in the Lea Counly Undenground water basin so it can
congerve these rightz and have flexib®ty to betier glan for development and expandsd use of water in Lea County.

3.2 FEDERAL LEGAL ISSUES IMPACTING THE SUPPLY OF AND DEMAND FOR WATER IN LEA
COUNTY

o federal rezervations, federal emvronments! law issues, freabes, or federal water projects ar= known to exist within
Lea County. In addition, no known, dinsct compact obligations currently exict within Lea Counly. Az discussed in
Section 5.2 1, federal water quality standards, however, do apply to all municigaSies within Lea County. As also
dizcussed by Section 5.2.1, federal water qually standards do mot impact the supgly of or demand for water in Lea
County. As discussed in Seclion 5.2.2 and 5.2 2.1, howsver, the supply of and demand for water in Lea County may
ke indirecly impacied by the Pecos River Comgact and the United States Supreme Court's decizion in Texas v. New
Mexico, 462 U5, 554 (1933).

3.21  Impact of Federal Water Quality Standards on the Supply of and Demand for Water in Lea County

Al mumicipalites within Lea County must comply with current water guality standardgs for déeinking water established
by Federal law. The current guidelines for assesemg the suitakility of a surface water or ground-water for use as a
pulchic water supply are the regulations mandated by the U_S. Enwvironmenital Protection Agency (EPA). The
reguiations are delineated in Tite 40, Parts 141 and 143 of the Safe Drinking Waler Act. The primary regulations
nelude maemum permissible levels for inorganic and organic chemicals, urbidity, coliform bactenia, and radiclogical
congtituenie. Im accordance with the Safe Demking Water Act, the EPA promulgates a regulatory schems for
maintanng the quality of the public drinkng waler. The New Mexico Envirenment Department (NMELD] has primacy
0 adopt and imgdement the EPA sfandards in regulating community water facliies. Federal drinking water
standards, as enforced by the NMED, and the results of the most recent laboratory results of the major public water
supply systems in Lea County are summarized in Tables 11 and 12 in Section 8.2, Az theze Tables indicate, the
water quality in the major public water supsly systeme mests the standards promulgated by the EPA. Az a result,
thesz standards do not negatively affect the supply of or demand for water i Lea County.
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3.22  The Pecos River Compact and Texas v. New Mexico (1983)

The 124% Pecos River Compact between New Mexico and Texas divides the water of the Pecos River between the
two states. Due to the river's irregular flow, the Compact does not specify a particular guantity of water to be
defvered 1o Texas by New Mexico annualy. Instead, in Article Hli{a), the key provision of the Compact provides that
."Mew Mexico zhall not deplets by man's actvites the flow of the Pecos River at the New Mexico-Texas stale fne
which will give to Texas a quantity of waler equivalent to that availakle to Texas under the 1247 condition.”

In 1974, Texas filed an criginal action n the Unifed States Supreme Court 1o regolve a dispute between the two
states ag to the meaning of "1247 condition.” A Special Master was appointed and, i 1979, filed a report defining
"the 1947 comditon” and propoced & method of determining Texas entiflement fo water. The Suprems Court adosted
the Special Master's report in s entrety.

The succes=zor to the ariginal Special Masier held hearings to determine whether, based on the method adopted by
the Supreme Court, New Mexico had fuffilled iz Compact cbbgations. The Special Master iszued a report concluding
that for the years 1850-1883, New Mexico had fallen chort in its delivery reguirements by 340,100 acre-fest. The
Masier recommended that Mew Mexico be reguirsd to not only perform its cngoing Compact cbigations, but also be
reguired to make up the delivery shoetfall by delivesing 34,010 acre-fest of water each year for ten years, with a
"wiater interes” penally for any bad faith failure o defver the make-up quantiies. In Texas v. New Maxico, 452 U.S.
554 (1983), the Court accepted the Special Master's conclusion regarding the shortfall quantity, but retumed the
matier to the Master for further procesdings and recommendations regarding whether New Mexico should be allowed
{o elect a monetary rather than an in-kind remedy. The Court izsued a decree which enjomed New Mexico "o
comply with itz Article 1ll(a) chligations under the Pecos River Compact and to determine the extent of itz obligation in
acoondance with the formula approved by the decisions of this Cowrt.”

The Sugreme Courl’s holdng in Texas v. New Mexico reguires New Mexico 1o makes as much water as posshls
available for delivery to Texas in order io meet the Compact obligations. Mew Mesico ie now forced to acquire, by
purchage or lease, water rights in the Pecos River system o meet its delivery requirements to Texas. Throwgh the
Interstate Stream Commission (155), the State iz currendly purchasing water righiz in the Pecos River sysiem and
placing those rights in the Pecos River Congsrvation Project. However, if there ane ingufficient irigation rights
available 1o reach compliance, the Siate wil ke forced to refire junior waler mghis upsiream or strictly enforce
forfesture statutes across the board. Sirict enforcement of forfeiture statutes would affect every water uzer in the
Pecos River system.

3.22.1 Impact of the Pecos River Compact and Texas v. New Mexico (1933) on the Supply of and Demand
for Water in Lea County

Available miormation indicates that water in the Capitan Underground Water Bazin iz in hydraulic communication with
the Pecos River. Withdrawals from the Capitan UWS could cause reduction in the fiow of the Pecoe River and the
supply avalable wowells in the Pecos Valley, Consequently, Mew Mexico's obbgations under the Pecos River
Comgact could affect existing water sighiz, 33 well 33 the availability of ground-wiater for futurs appropriations, within
the Capitan UWEB. Portions of the Carlsbad UWE are also thought to be hydrologica®y connected to the Pecos River.

However, the portion of the Carlebad UWE within Lea County has no known hydrelogical conneclion o the rver, and
ageropriations within that area showld not be affected by New Mexico's Compact obligations.

An additional concem iz that the reduction in the availability of water in the Pecog River system will cause
municpaities and industry in that region to aitempt to appropriate greater amounts of water from Lea County. As
discusced in Section 5.4.3, litigation hag already arisen cut of atternpts by water uzers io appropsiate lange quantities
of ground-water from the Lea County UWE for uss outside the basin.
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3.3 STATE LEGAL ISSUES IMPACTING THE SUPPLY AND DEMAND FOR WATER IN LEA COUNTY
331 Surface Water

Surface waters within the State of Mew Mexico are pulshic and subject to appropriation for bensficial uze. Beneficial
use provides the kasis, measuns and the Emit for all water rights. Surface water uss in 37 of New Mexico is govemnsd
by the provizions of NMSA 19738, 72-5-1 through 72-5-39 (1997).

Surface water within Lea County iz limited fo ephemeral streams, lakes, and small playa lakes that reswt from rainfall
during the summer months. Some surface water runcff i impounded for livestock purposss.  None of theze
eghemeral waters fall within the jurzdiction of the New Mexico Office of the State Engineer (NMOSE) becausze they
are not viewed as curface waters subject to appropriation for beneficial uze. Since curface water in Lea County iz mot
subject io appropriation and is predominanty lost o evapotranspiration, such waler currently doss not impact Lea
County's precent of future availabiity of water. Lea County may, however, study alternatve methods of uzing
eghemeral waters to rechange its aoufer. S22 Aquifer Recharge, Section 5124 If 3 suitable method iz found fio
recharge Lea County's aquifer using ephemeral waters, the fact that such walers are not subject to appropriation by
the general public will enakle Lea County 1o use ephemeral waters to supplement its water susoly.

Additionally, Surface water outzide of Lea Counly iz not diverted for beneficial use within the Coundy. Thersfore,
surface water within or cutside of Lea County doss mof currently impact Lea County's avalabilly or supply of water.

332 Ground-Water
5.3.2.1 State Statutes Affecting Ground-water in Lea County

Mew Mexico sfatuies provide that the water of undesground streams, channels, ariesian basing, reservoirs oF lakes,
having reasonakly asceriainable bodies ane public walers of the State, and are subject o apgrogriation for beneficial
uze. Appropration of ground-water from basns declared by the MMOSE is governed by the provisions of NMEA
1978, T2-12-1 through 72-12-28 (1997). As discusesd in Section 5.3.2 2, the primary groumd-water sources in the
Plan area gowerned by these stalutory provisions include, from north fo south, the Lea County UWE, the Capitan

UWE, the Carlsbad UWB, and the Jal UWE. In aadilion, a small portion of the Roswell UWE lies within west-caniral
and northwest Lea County.

In addition, New Mexico regulates ground-water quality pursuant fo itz own Water Ouabty Actin 20 NMAC 8.2

Under thie Act, NMED and the Qil Concervation Divigion (OCD) mplerment ground-water proteciion standards and
reguiate dacharge by all activities that could impact the supply of protectable ground-water. Mew Mexico groumd-
water guality standards, for the most part, mirsor the federal standards for dinking water. A key contaminant of
concam in New Mexico and Lea County is miirogen, partculary in the form of nitrate, which can originate fram many
sources. NMED in administering iz ground-water protection program ig, fo 3 large extent, concemed with imiting the
amount of nitrogen that enters underground-water supgies. Thess standards have a positive impact on Lea
County's supply of water in that theze standards help protect the gquality of Lea County's water.
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5322 State Regulatory Policies Affecting Ground-water in Lea County

The MMOEE has jurisdiciion over approgniation of ground-water within declarsd basing for bensficial use. Permits
may be iszwed, provided that application i made to the NMOSE and is subjectsd to nobice and the cpporiunity for
protest. The permit will ke granted if the NMOSE defermines that there is available water, the granting of the
apehcation will not impair ofher water righite, and will not b2 contrary to the congervation of water within the state or
detrimental 1o the public welfare of the state. In additicn, NMSA 72-12-1 afows parties to obfain a permit without
nofice if they are s=eking to appropriats up o three-acre-feet of ground-water from a declansd basin for domestic
uze, livestock, watering, or up to one acre of non-commercial irgation, or 1o seek to uge the water right for
prospeciing, mming, or construciion of pultSc works, highways and roads or drilling operabions designed to dizcover
or develog the natural resources of the state. The NMOSE will grant the permit as long 25 the progosed use will mot
permanently impair the existing water rights of others. All permits may be subject to conditions. For instance,
consumpbve uze figures for ground-water, which vary desending upen the source of supply and pumsose of uze, may
ke calculated and imposed upon permis.

3.3.2.21 Declared Ground-water Basin Criteria - Lea County Underground-water Basin

The Lea Counly LIWE (2ee FIGURE 4) was declared by the NMOSE in 1931 and clozed 1o further approgriation in
1248, The basin was extended in 1952, and Orders reopening paris of the basn to further development wers issued
n 1952 and again in 1953, In 1953, the NMOSE developed specific administrabive criteria for managing grouwnd-
water appropriations within the Lea County UWE.

Because the Lea County UWE = a "mined basin,™ it iz administered to alow grownd-water use af rates which will not
degiale e resemves in less than a predetermined forty-year planning period.  The current admnsstralive crileria
estimate the annual ground-water recharge within the bazin io be approximately 28,000 acre-fest, although estimates
by others? indicate a recharge m the range of 28,000 to 58 000 acre-feet may occur. The current adminstrative
critzsia permid the annual basin-wide withdrawal of approdimately 440,000 acre-fest.

The MMZEE has divided the Lea County UWE info mdividual management units known as "townships," or "blocks”
Block admimisteation, when used in conjunction with 3 tme dimengion, atiempis to incune 8 uniform life for most of the
water rights, and permit the ordery development and greatest use of the ground-watsr resource by distributing the
pomis of diversicn throughout the bazin. Unfortunately, the mijority of diversions ocowr on the eastem porion of the
basin because the lack of good soil cover on the western portion of the basin generally prohibits agriculturs. Thers
arz 71 adminiztrafive blocks in the Lea County UWE.

The MMOEE applies the "move-io area” test fo all applicafions to change the location of a well, the place the water
from awell = uzed, or the way the watsr iz ussd. Under thiz test, if moving the well, or changing the 2'ace or method
of wse, will impair exisling rights in the move-to anea, the application will likely be denisd. In the Lea County UWE,
wates rights trancfers between blocks will not be pesmitied where the move-to block iz iully appropriated, of does not

have enowgh water available. Several blocks within the Lea County UWE are closed to new appropriatons.
3.3.2.22 Declared Ground-water Basin Criteria - Capitan Underground-Water Basin

The Capitan UWE (zee FIGURE 4) waz declared by the NMOSE in 1985, The basin ncludes the porton of the
Capitan reef and near associated bacxreef formations not induded in the previousty declared underground-water
Bazinz. Water i currently available for appropriaton from several aquifers within the Capitan LWE, provided that
there would be no imgairment or detriment 1o existing water fights. |n the Capitan UWB, consideralion of an

;A "mined-basin” is a ground water basin in which well withdrawals exceed rechargs.
“ Theis, 1934 and Mchda, 1984
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apphcation to appropriate water iz based on nime administralive blocks arranged in a squwane with three blocks ina
zide. Each block is a square unit of fowr sections. The center block of the nine adminisirative Blocks iz the block in
which the proposed appropriation is fo be made. The primary criterion for approval of a new appropriation, aside
from imgarment, is that each of the nme admnstative klocks considerad have an exisling wsefdl lifs extending
through 2008,

53223 Declared Ground-water Basin Criteria - Jal Underground-Water Basin

The Jal UWE, in southeastern Lea County, was declared by the NMOSE in 1961, Congideration of applications to
appropriate water in the Jal Basin iz based on basin quadranis. Water ic available for appropriation in those
adminigirative gquadrants in which vesied and permitted water rights have not reached the adminisirative limit,
provided that thers would be no mpairment of detrment to existing water rights.

53224 Declared Ground-water Basin Criteria - Carlsbad Underground-Water Basin

The NMOSE began declaring poricns of this UWE n 1947 According o the NMOEE, there an= only 12 wells
ocated in that portion of the Carlebad UWE located within Lea County. Thess welis are uzed in ail recovery, and
together account for approximately 50 to 100 acre-feet of annual ground-water withdrawal. The NMOSE is
developing a new ground-water mods! for management of the Carlsbad Bazin. Currendly, the entire Carlsbad UWE iz
clozsd to new appropriations.

3.3.224 Declared Ground-water Basin Criteria - Roswell Underground-water Bagin

The NMOEE has no recorded declarations within the portion of the Roswel LIWE which lies within Lea County. In
addition, the enfire UWE is closed fo new appropriations.

3.3.23 State CGase Law Affecting Ground-water in Lea County - Mathers v. Texaco, Inc. - 1966

Mathers v. Texaco, Inc., 77 N.M. 238, 421 P.2d 771 {1988}, involved a challenge by several waler ugers to Texaco's
apphcation to appropriate grownd-watss from the Lea County UWEB. The New Mexico Sugneme Court held in Mathers
that the lowesing of the water table in any paricular amownt in a non-rechargeabls bacin effected by a new
apgropriation of ground-water @oes not necessarily constitute impairment of senior water rights. The Court reasoned
that the beneficial uze by the public of ground-water n a closed or non-rechargzakie basin requires giving such uze a
time limifaton. Thus, the rights of the protestanis to appropriate water from within the Lea County UWE were subject
1o thiz tme Emitafion. The Court held that the lowering of the water level of the protestants’ wells, together with
noreased pumping costs and reduced pumping yields, did not consfitute an imgament of the protestants’ rights 35 a
matier of law, because these are the inevitable results of the bensficial use by the pulbc of grownd-water in a non-
rechargeakle basin

5.3.24 Impact of State Statutes, Regulatory Policies, and Case Law on the Supply and Demand on Ground-
water in Declared Underground Water Basins in Lea County

Al of the basing in Lea County are "mined” bagns. In addilion, the Lea County, Capitan, and Jal UWEe are stil open
0 new appropriations. Siate siatuies and regulatory policies, as discussed in Sections 5.1.2.1 and 5.1.2.2, direct that
apgropriations in these bazing are aspeoved a2 long as the requestsd appropriabion does not irmpair existing wats?
nghis. Mathers v. Texaco, Inc., howsver, holds that lowered water [evels inwells, increassd pumging costs, and
reduced pumping yields do not constiuts impairment of existing water right holders sufficient to deny an application

'.Ifl
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for & new approgration of water from a declansd underground water kasin, Thus, Mew Mexico State law, along with
the Mew Mexico Supreme Court's decizion in Mathers v. Texsco, and the fact that water i nof recharged into these
basing ac quickly as itis consumed, means that Lea County's ground-water supply will likely continue 1o decline over
the next forty years.

Lea County, howewer, iz investigating ways o counteract thiz projected decline. For examgie, the Lea County Water
Ugers Azzociation hag filed an application with the NMOSE {0 aporopriate amy remaining water sighis within the Lea
County W32, By fimng thiz application, Lea County is proaciively seeking to take control of its ground-watsr supply
20 that it can comeerve ite water supply and have flexbility to eficiently and conscientiousty plan for and manage
present and future demand for s water supply. In addition, Lea County is mvestigatng methods it can employ to
{reat poor gualkty water fromn the Capitan, Jal, and Carlsbad UWBs and reinject such treated water info the Lea
County W3, and thereby increase the water supoly in this basin. Lea County has akso reguested that the NMOESE
close the LEA UWE fo new approgeiations.

3.3.23 Pending Adjudications Affecting Ground-water in Lea County

Apgroximately 330 square miles in the northemn partion of Lea County (zee FIGURE 4) has not been declared by the
NMOEE. Appropriation of ground-watss in this region i govemed sclely by the common law doctring of prior
apgropriation. Mo pending adudications withm the Plan area are known a1 this tme. Thug the ground-water in thiz
region may likely ke relied ugpon as a futurs source of water for Lea County water users.

333  Legal Issues Needing Resolution

Azide from Lea County Water Users Association’s appbcation with the NMOSE {o approgniate any remaining blocks
withn the Lea County UWE, there are currently no legal izsues pertaining to Lea County's waler supply needing
rezolution.

5.4 LOCAL CONFLICTS
541 0l Production Ground-Water Contamination

{04 production in the plan area involves the use of substantial guantities of brine. Studies have implied there have
been cages of ground-water contamination of wells in Lea County cauzed by brine mirugion and ol ceepage. Alleged
well contamination was also the bass of at lsast one lawesuit fled in distict cowt m Lea County by a well cwner
agamat several oil producers. |n additon, there as vanous know areas of contamination of fresh water by bring
water and petroleumn products. It has not been groven that well contamination by oil production activiies has
occurrsd, however, and, to our knowledge, no judgments against oil producers have besn found.

34.2  Ground-Water Drawdown

The NMOSE predicts significant ground-water degietion i and anround municipaities in Lea County ower the next 40
years, Thes deawdown may render exicting municeal wedl fslds incagable of providng a sufficient supply of potable
water. To the extent that these municpaities see% new appropriations of ground-water, there exists the potential for
challenges to the appropriations by other water users. Ground-water depletion throughout the plan area may also
=ad to legal conflict befween appropriators sumping frech water for secondary recovery of oil or for irrigation water
uSErs.
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543  Out of County Use

Current and future use and demand for water oulssde of Lea County not only intensifies the pressurs of culside water
users to obtain water fror Lea County, but it also mmpacts Lea Counly's water supgly.

An example of outside preszune bo obtam water form Lea County occurred m 1997 when the [SC attempted to
purchages and retire water righis in the Pecos River system owned by IMC Kallium, a potzsh mining company. The
LCWUA filed 2 lawsuit against IS0 that specifically chalenged the Commizsion's plan o pump water from the Lea
County W3 for uze in subsidizing the available water i the Pecoz River system. The commission wiimately
abandonsd its plan o retire IMC Kallium watss rights.

In 1938, IMC Kalium fled applications with NMOSE seexing licenses to pump an addifional 8,000 acre-fzet of
ground-water per year from the Lea County UWE for use outside of the basin at iz potash mining operation in Eddy
County, Mew Mexico. IMC Kallium's applications were protested. IMC Kallium and the LEWUA wilimately entered
nio 3 glokal setlerment involving not only thess applications, but also IMC Kallium's annwal waler use appropriations
from the Lea County WE. Under the terms of the seflement, although IMC Kallrem has Boenges for Lea County
LUWE waler iotafing 6,529 acre-feel per annum, it agresd to reduce its usage of water from the Lea County UWE toa
maxenum of 2,000 acre-feat per year subjsct to the contingency of an cccusence of legal stoppage or curtailment of
water uzage by IMC Kallium from its La Husrla Capitan water rights. If such stogeage or curtaiment cocurs, the
anmual 2 000 acre-feet maximum from the Lea County UWE may be exceeded by IMC Kalfum using iz licenzed
rights only by an amount equal to the loss of water resulting from such stoppage or curfailment of water uzage from
{e La Huerta Capitan water rights and, then, only for the period of time the sloppage or curtailment continues. IMC
Kalbum withdrew itz applications for the additional 6,000 acre-feet and LCWUA has made appbcation for theze water
righte with NMOSE.

The gemand for water along the Texas-Mew Mexico border has increased significantly and is expectad o continue to
ncreass. One reazon for the increase o water i that range land in this area iz being converied info irigated land.
The water uzed to irigate theze lands iz mmed water form the Ogallala Water Basin. Mining water from the: Ogallala
Water Basim will likely impact Lea County's water supply. Currently frere is no legal mechanism to pratect
wnderground water bazing in Mew Mexico from mining.

544  Special Districts

The Sod and Water Conzervation District exists within Lea County. Their concems have been mcluded in the
development of thiz plan.
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